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STATEMENT OF JURISDICTION 
The Court of Appeals has jurisdiction over this appeal pursuant to § 78-2-2(4) 
and § 78-2a-3(2}(h)5 Utah Code Annotated, 1953. 
STATEMENT OF THE ISSUES 
West Point City zoning ordinances [adopted in accordance with "The 
Municipal Land Use Development and Management Act/5 §§ 10-9-101 et seq. Utah 
Code Annotated, 1953] provide that with a Conditional Use Permit a person can 
receive a business license for a Home Occupation in a residential district. Appellant 
was granted a Conditional Use Permit and a Home Occupation business license. 
The following City requirements apply to home occupations: 
1. "The use shall be conducted primarily within the dwelling site and 
carried on by the inhabitants thereof and no others." (Revised Ordinances of West 
Point City 2000, § 17-17-2(1)) [emphasis added]. 
2. "The owner of the home occupation business must reside in the 
dwelling."(Revised Ordinances of West Point City 2000, §17-17-4(2)). 
The West Point City business license officer received information that 
Appellant was not meeting these requirements and refused to renew the Home 
Occupation business license. 
At the request of Appellant a hearing was held before the West Point City 
Council. The City Council upheld the decision of the business license officer and 
Appellant appealed to the District Court. 
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In upholding the decision of the City Council the District Court found that 
there was substantial evidence that Appellant was not dwelling at the location for 
which the business license was issued and that there was substantial evidence in the 
record that the business was not being conducted by the inhabitants of the dwelling 
and no others as required by City ordinances. This appeal followed. 
The Municipal Land Use Development and Management Act (the "Act") 
provides in § 10-9-1001 Utah Code Annotated, 1953 in subsection (3) that upon 
appeal the Court shall: 
(a) presume that land use decisions and regulations are valid; 
and 
(b) determine only whether or not the decision is arbitrary, 
capricious or illegal. 
The issues are: 
1. Should Appellant's Appeal be dismissed for failure to 
marshal the evidence? 
2. Is the land use decision of the West Point City Council 
presumed valid? 
3. Is there substantial evidence in the record to support the 
decision of West Point City and the District Court? 
STANDARD OF REVIEW: 
1. In reviewing land use decisions the court shall determine 
v 
only whether or not the decision is arbitrary, capricious or illegal, Bradley v. Pay son 
City Corporation, 73 P.2d 47 (Utah 2003); Xanthos v. Board of Adjustment of Salt 
Lake City, 685 P.2d 1032, 1034-35 (Utah 1984); § 10-9-1001 Utah Code Annotated, 
1953. 
2. A land use decision is not arbitrary, capricious or illegal 
if the decision is supported by "substantial evidence." Bradley, supra, pages 4 and 5, 
Xanthos, supra, pages 1034-35. First National Bank of Boston v. County Board of 
Equalization, 799 P.2d 1163, 1165, (Utah 1990). 
3. The District Court was required to render a decision 
based only on the record created at the hearing before the City Council and could not 
receive evidence outside the record created at that hearing. The review of the District 
Court was limited to that existing record, B.A.M. Development, LLC v. Salt Lake 
County, 87 P.3d 710, (Utah 2004); Patterson v. Utah County Board of Adjustment, 
893 P.2d 602 (Utah Ct.App.1995). 
Appellee's issues for review: 
1. Whether Appellant can challenge the decision of the 
District Court where Appellant has not marshaled the evidence. Where an Appellant 
has not marshaled the evidence, Appellant must accept the findings as they are. State 
v. Pena, 869 P.2d932,941 (Utah 1994); Tucker v. Tucker, 910 P.2d 1209, 1217 (Utah 
1996). If the marshaling requirement is not met, the appellate court has grounds to 
affirm the District Court's findings on that basis alone, Chen v. Stewart, 100 P. 3d 
vi 
1177 (Utah 2004); Wilson Supply, Inc. v. Fraden Mfg. Corp., 54 P. 3d 117 (Utah 
2002). 
2. The District Court did not err in its ruling for Appellee 
and the Record before the District Court supports a finding that there was substantial 
evidence in the record to support such ruling. 
DETERMINATIVE AUTHORITIES 
A. Section 10-9-1001 Utah Code Annotated, 1953. 
§ 10-9-1001. Appeals 
(1) No person may challenge in district court a municipality's 
land use decisions made under this chapter or under the regulation made under 
authority of this chapter until that person has exhausted his administrative remedies. 
(2)(a) Any person adversely affected by any decision made in the exercise of 
or in violation of the provisions of this chapter may file a petition for review of the 
decision with the district court within 30 days after the local decision is rendered. 
(b)(i) The time under Subsection (2)(a) to file a petition is tolled from the date 
a property owner files a request for arbitration of a constitutional taking issue with the 
property rights ombudsman under Section 63-34-13 until 30 days after: 
(A) the arbitrator issues a final award; or 
(B) the property rights ombudsman issues a written statement under 
Subsection 63-34-13(4)(b) declining to arbitrate or to appoint an 
arbitrator. 
(ii) A tolling under Subsection (2)(b)(i) operates only as to the specific 
constitutional taking issue that is the subject of the request for 
arbitration filed with the property rights ombudsman by a property 
owner. 
(iii) A request for arbitration filed with the property rights ombudsman 
after the time under Subsection (2)(a) to file a petition has expired does 
not affect the time to file a petition. 
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(3) The courts shall: 
(a) presume that land use decisions and regulations are valid; and 
(b) determine only whether or not the decision is arbitrary, capricious, 
or illegal. 
B. Revised Ordinances of West Point City 2000 
§ 17-17-2 Home Occupations. Uses classified as Home Occupations may be allowed 
by conditional use permit in all zones. The following regulations shall apply to all 
major home occupations. 
(1) The use shall be conducted primarily within the dwelling site and 
carried on by the inhabitants thereof and no others. 
(2) The use shall be clearly incidental and secondary to the use of the 
dwelling for dwelling purposes, and the appearance of the structure shall not be 
altered or the occupation within the residence be conducted in a manner which would 
cause the premises to differ from its residential character either by the use of colors, 
materials, construction, lighting, or the emission of sounds, noises, or vibrations. 
(3) No more than 300 square feet, or twenty percent (20%) of the gross 
floor area of the dwelling, may be used for home occupation. (The least restrictive 
shall apply.) Accessory buildings as allowed in the zone district may be used for home 
occupation as permitted. Home Occupation shall occupy no more than five percent 
(5%)ofthelotarea. 
(4) There shall be no signs present on the property except for one wall sign, 
not to exceed two square feet, indicating the address and the occupant's name, for 
example, "Joe Doe - Accountant." 
(5) There shall not be conducted on the premises the business of selling 
stocks of merchandise, supplies, or products, provided that incidental retail sales may 
be made in connection with other permitted home occupations; for example, a 
single-chair beauty parlor would be allowed to sell combs, hair spray, and other 
miscellaneous items to customers. However, a dressmaker would be required to do 
only custom work for specific clients and would not be allowed to develop stocks of 
dresses for sale to the general public on-site. 
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(6) There shall be no exterior storage on the premises of material used in 
the home occupation nor of any explosive material. No activity shall be allowed 
which would interfere with radio or television transmission in the area; nor shall there 
be any offensive noise, vibration, smoke, dust, odors, heat, or glare noticeable at or 
beyond the property line. 
(7) Deliveries from commercial suppliers may not be made more than once 
each week, and the deliveries shall not restrict traffic circulation. 
(8) Parties for the purpose of selling merchandise or taking orders shall not 
be held more often than four times each month. 
(9) Notwithstanding any provision contained herein to the contrary, garage, 
basement, yard, or other similar sales shall be permitted not more than twice a year, 
and each sale shall not last more than two (2) consecutive days. 
(10) The allowable number and size of vehicles and equipment used by the 
home occupation shall be as determined by the Planning Commission. Only one (1) 
vehicle over twenty-two feet (22f) in length shall be used in home occupation. 
Vehicles over twenty-twofeet (22f) in length including trailers shall not be parked on 
the street nor within a yard abutting a street. 
(11) Home occupations may include but are not necessarily limited to the 
following: 
(a) Any use allowed as a minor home occupation; 
(b) Single-chair beauty parlors and barber shops; 
(c) Photo studios and developing; 
(d) Organized classes (limits shall be placed on the number of 
students and/or the number of vehicles transporting students to prevent 
congestion); 
(e) Television and other electrical repairs excluding major 
appliances such as refrigerators, or storage; 


















Ceramics (kilns smaller than six (6) cubic feet); 
Carpet or upholstery cleaning; 
Gun repair; 
Plant nurseries; 
Pest or weed control service; and 
Massage therapy. 
(12) The following uses, by the nature of the investment or operation, have a 
pronounced tendency once started to increase beyond the limits permitted for home 
occupations and thereby impair the use and value of a residentially zoned area for 
residential purposes and are more suited to professional or business districts. 
Therefore, the uses specified below are not ordinarily allowed as home occupations: 
(a) Minor or major auto repair, painting of vehicles, trailers, or 
boats; 
(b) Funeral chapel or home; 
(c) Gift shops, 
(d) Medical or dental clinic; and 
(e) Welding or machine shops. 
[Emphasis added to designate pertinent provisions.] 
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§ 17-17-4 General Conditions. The following conditions shall apply to all home 
occupations: 
(1) The total number of home occupations conducted within a dwelling unit is 
not limited, except that the cumulath tmpan of all home occupation? nducted 
within the dwelling unit or on the premises thereof shall not be greater than the impact 
of one home occupation. 
(2) The owner of the home occupation business must reside in the dwelling. 
(3) The use must be in compliance with all applicable State, County and 
City fire, building, plumbing, electrical, and health codes and/or ordinances. 
(4) The use must be inspected to determine continued compliance with the 
provisions of all State, County and City laws and/or ordinances. 
(5) The home occupation must be licensed as a valid business in West Point 
City. 
(6) Home occupation license fees shall be established from time to time by 
the City Council by resolution. All annual license fees shall be due and payable before 
the first day of January of each year. License fees are not rebatable. 
[Emphasis added to designate pertinent provisions.] 
STATEMENT OF THE CASE 
A. NATURE OF THE CASE 
West Point City (Appellee) granted Appellant a Conditional Use Permit for a 
Home Occupation Business License. The West Point City business license officer 
learned that Appellant was not meeting the City requirements to qualify for a Home 
Occupation Business License and refused to renew Appellant's license. Appellant 
filed an appeal and a hearing was held before the West Point City Council. The City 
Council found and determined that Appellant did not meet the requirements to qualify 
for a Home Occupation Business License. A copy of the transcript of the hearing 
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before the City Council and a copy of the Findings and Decision of the City Council 
are set forth in the Addendum to Brief of Appellee. 
B. DISPOSITION AT TRIAL COURT 
The trial court granted Summary Judgment in favor of Appellee West Point 
City. In doing so the trial court found that: 
1. The appropriate standard is whether or not there is substantial evidence 
defined as "that quantum and quality of relevant evidence adequate to convince a 
reasonable mind to support the decision." [T-l 19] 
2. There is substantial evidence to support the decision of West Point 
City [T-l 19]. 
3. The holder of a Conditional Use Permit and Home Occupation 
Business License must be reside in the dwelling [T-l 19]. 
4. There is substantial evidence in the record that Plaintiff lives in Arizona 
four or five months of the year. As matter of law and of the evidence living in 
Arizona four or five months during the year does not constitute "dwelling" [T-l 19]. 
5. There was substantial evidence in the record that the business was not 
conducted by the inhabitants of the dwelling as required by City ordinance [T-l 19]. 
STATEMENT OF FACTS 
Appellant applied for and received a Conditional Use Permit to conduct a 
Home Occupation under West Point City Ordinances When the time came to renew 
the business for a Home Occupation the business license officer had information that 
Appellant failed to meet the requirements for a home occupation and declined to 
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renew the business license. Appellant filed an Appeal and a hearing was held before 
the West Point City Council. The City Council declined to renew the license. A copy 
of the transcript of the proceedings before the City Council and a copy of the 
"Findings of Fact and Conclusions" and "Decision and Order" of the City Council are 
set forth in the Addendum. Thereafter, Appellant filed a Complaint in the District 
Court. The District Court granted Summary Judgment in favor of the City. A copy 
of the District Court's "Order Granting Defendant's Motion for Summary Judgment 
and Denying Plaintiffs Motion for Summary Judgment" is set forth in the Addendum. 
This Appeal followed. 
SUMMARY OF THE ARGUMENT 
The decision of the District Court should be upheld and affirmed for the 
following reasons: 
1. Appellant failed to marshal the evidence. By citing 
and arguing in her Brief only matters favorable to her she has given this Court 
grounds to affirm the District Court's findings on that basis alone. 
2. Granting a Conditional Use Permit for a Home 
Occupation Business License is a land use decision. In order to qualify for such 
license two requirements must be met, which are: 
(a) "The Owner of the home occupation business 
must reside in the dwelling."; and, 
(b) "The use shall be conducted primarily within the 
dwelling site and carried on by the inhabitants 
thereof and no others." 
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3. The Decision of the West Point City Council is 
presumed valid and the Court shall determine only whether or not the decision is 
arbitrary, capricious or illegal. 
4. There is substantial evidence in the record to support the Decision of 
the West Point City Council and the District Court. 




A P P E L L A N T HAS FAILED TO 
M A R S H A L L T H E E V I D E N C E 
AND AS A RESULT HER APPEALO 
S H O U L D B E D I S M I S S E D . 
Following the hearing before the West Point City Council the Council made 
"Findings of Fact and Conclusions" [T 27-45]. There was evidence introduced at the 
hearing showing that Appellant had made an arrangement with Ms. Adams for Ms. 
Adams and her husband to operate Appellant's business in exchange for allowing Ms. 
Adams and her husband to reside in Appellant's home [T-28, Finding No. 3]. There 
was also evidence that utility bills for the house were received by the City from two 
different people living in the house, first Cassandra Adams and later Steve Murdoch 
[T-28, Finding No. 4]. There was evidence that a neighbor of Appellant indicated that 
she had not seen Appellant coming in and out of her house for some time and that 
Appellant told the license officer that she was living in Arizona while she was doing 
a project [T-29, Finding No. 10]. The Council found that City ordinances require, 
with respect to a Home Occupation, that "the use shall be conducted primarily in the 
dwelling site and carried on by the inhabitants thereof and no others" and "that the 
owner of the Home Occupation business must dwell within the dwelling." [T-30, 
Finding No. 13]. The Council then found that Appellant did not meet the 
requirements of the ordinance [T-31, Finding No. 15]. 
The District Court Order Granting Summary Judgment for Appellee found that 
there was substantial evidence to support the Decision of West Point City and that the 
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ordinance requires that the "holder of a Conditional Use Permit and Home Occupation 
Business License must reside in the dwelling; that there was substantial evidence in 
the record that Appellant lives in Arizona four or five months of the year and that this 
does not constitute 'dwelling'." The Order also found mat mere wa^ r * ' ^ntial 
evidence in the record that the business was not conducted by the inhabitants of the 
dwelling and no others as required by City ordinance [T-l 19]. 
The record shows that in order to qualify for a Conditional Use Permit and 
Home Occupation Business License the use shall be conducted primarily within the 
dwelling site and be carried on by the inhabitants and no others [West Point City 
Ordinances §17-17-2 (1)]. Further requirements are that the "the owner of the home 
occupation business must reside in the dwelling [West Point City Ordinances 2000 
§17-17-4(2)]. 
In summary, there are two requirements for a home occupation: 
1. The owner of the home occupation business must reside in the 
dwelling. 
2. The use shall be carried on by the inhabitants thereof and no others. 
Both of the requirements must be met to qualify. If either requirement is not 
met there can be no home occupation business. 
These facts are pointed out to show that Appellant has failed to marshal the 
evidence as required by pertinent case law. This failure falls into two categories: 
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A. Dwelling requirement. 
Appellant's Brief focuses exclusively on the dwelling requirement. 
Appellant's Brief calls attention to all the points which could possibly favor her and 
some, but not all, of the facts which are unfavorable to her. In order to meet the 
requirement to marshal the evidence Appellant must point out to the Court all of the 
facts which are unfavorable to her with respect to the "dwelling" issue and then 
convince the Court that notwithstanding these unfavorable facts the decision of the 
trial court was erroneous. This she has not done. 
B. Carry on business by inhabitants and no others. 
Appellant has totally failed to note in her Brief any information pertaining to 
the second requirement for a home occupation business license. Namely, that the use 
shall be carried on by the inhabitants thereof and no others. This is a critical 
requirement to maintain a home occupation and Appellant has completely failed to 
address the evidence in the record on this essential point. 
As a result of Appellant's total failure to address the second critical issue the 
Court is entitled to assume that the evidence supports the trial court's findings. 
Utah Med Prods, Inc. V. Searcy, 958 P. 2d 228, 232 (Utah 1998). 
If the marshaling requirement is not met, the Appellate Court has grounds to 
affirm the Trial Court's findings on that basis alone. Chen v. Stewart, 100 P. 3d 1177 
(Utah 2004), citing Wilson Supply Inc. v. Fraden Mfg. Corp., 54 P. 3d 1177 (Utah 
2002). If the Appellant fails to marshal the evidence properly, the Appellate Court 
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may assume that the evidence supports the trial court's findings. Chen v. Stewart, 
supra. 
In the case at bar Appellant has made only a weak effort to marshal the 
evidence with respect to the "dwelling requirement" and has made no effort 
whatsoever to marshal the evidence with respect to the requirement that the home 
occupation must be carried on by "the inhabitants and no others." As a result of this 
failure this Court may affirm the District Court's findings. 
In Chen, the Court stated: "In order to challenge a Court's factual findings, 'an 
Appellant must first marshal all the evidence in support of the finding and then 
demonstrate that the evidence is legally insufficient to support the finding even when 
viewing it in a light most favorable to the Court below'", 100 P. 3d at page 1195. 
Chen explained the marshaling requirement in detail as follows: 
"This duty requires an appellant to "marshal all the evidence in favor of the 
facts as found by the trial court and then demonstrate that even viewing the evidence 
in a light most favorable to the court below, the evidence is insufficient to support the 
findings of fact." Id. (quoting Saunders v. Sharp, 806 P.2d 198, 199 (Utah 1991)). 
More recently, the Utah Court of Appeals explained that "in order to properly 
discharge the duty of marshaling the evidence, the challenger must present, in 
comprehensive and fastidious order, every scrap of competent evidence introduced 
at trial which supports the very findings the appellant resists." Neely v. Bennett, 2002 
UTApp 189, p. 11,51 P.3d 724 (emphasis omitted). This does not mean that the party 
may simply provide an exhaustive review of all evidence presented at trial. Id. at p. 
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12 n. L Rather, appellants must provide a precisely focused summary of all the 
evidence supporting the findings they challenge. Id. This summary must correlate all 
particular items of evidence with the challenged findings and then convince us that 
the trial court erred in the assessment of that evidence to its findings. W. Valley City 
v. Majestic Inv., Co., 818 P.2d 1311, 1315 (Utah Ct. App.1991). What appellants 
cannot do is merely re-argue the factual case they presented in the trial court. 
Oneida/SLIC v. Oneida Cold Storage & Warehouse, Inc., 872 P.2d 1051,1053 (Utah 
Ct. App.1994). The process of marshaling is thus fundamentally different from that 
of presenting the evidence at trial The challenging party must "temporarily remove 
its own prejudices and folly embrace the adversary's position"; he or she must play the 
"devil's advocate." Harding v. Bell, 2002 UT 108, p. 19, 57 P.3d 1093. In so doing, 
appellants must present the evidence in a light most favorable to the trial court, Utah 
Med. Prods., Inc. v. Searcy, 958 P.2d 228, 232 (Utah 1998), and not attempt to 
construe the evidence in a light favorable to their case. In re Estate ofBartell, 776 
P.2d 885, 886 (Utah 1989). Appellants cannot merely present carefully selected facts 
and excerpts from the record in support of their position. Oneida, 872 P.2d at 1053. 
Nor can they simply restate or review evidence that points to an alternate finding or 
a finding contrary to the trial court's finding of fact. Wilson Supply, 2002 UT 94 at 
p. 22, 54 P.3d 1177. Furthermore, appellants cannot shift the burden of marshaling by 
falsely claiming that there is no evidence in support of the trial court's findings. Id. 
This would inappropriately force an appellee to marshal the evidence in order to 
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refute an appellant's assertion of the absence of evidence. Id. In sum, to properly 
marshal the evidence the challenging party must demonstrate how the court found the 
facts from the evidence and then explain why those findings contradict the clear 
weight of the evidence. Oneida, 872 P.2d at 1054. 
The purpose of this rigorous and strict requirement is to promote two 
interrelated court objectives: efficiency and fairness. Id. at 1053. A proper marshaling 
of the evidence promotes efficiency by avoiding "retrying the facts" and by assisting 
the appellate court in its "decision-making and opinion writing." Id. It promotes 
fairness by requiring that the appellants bear the expense and time of marshaling the 
evidence rather than putting the appellee in the "precarious position" of performing 
the appellant's work at "considerable time and expense." Id. at 1053-54. This 
deference to a trial court's findings is "based on and fosters the principle that 
appellants rather than appellees bear the greater burden on appeal." Id. at 1053. 
If the marshaling requirement is not met, the appellate court has grounds to 
affirm the court's findings on that basis alone. Wilson Supply, 2002 UT 94 at p.26, 54 
P.3d 1177. If appellants have failed to properly marshal the evidence, we assume 
that the evidence supports the trial court's findings. Utah Med. Prods., 958 P.2d at 
233." 
Also, see West Valley City v. Majestic Investment Inv. Co. , 818 P. 2d 1311 
(UtahCt.Ap. 1991). 
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Appellant has not met the requirements for marshaling the evidence and 
therefore all facts found by the District Court should be resolved against her and in 
favor of West Point City and her Appeal should be dismissed. 
POINT II 
THE DECISION OF WEST POINT CITY WAS A 
LAND USE DECISION AND ON APPEAL SUCH 
D E C I S I O N IS P R E S U M E D V A L I D , 
The West Point City ordinances applicable to this case are found in Title 17 of 
West Point City Ordinances 2000. Title 17 is entitled "Planning and Zoning." Utah 
cities are empowered to enact land use regulations pursuant to the authority granted 
by "The Municipal Land Use Development and Management Act." §§ 10-9-101 et 
seq. Utah Code Annotated, 1953 (the "Act"). Section 10-9-102 of the Act provides 
in part that" municipalities may enact all ordinances, regulations, and rules that 
they consider necessary for the use and development of land within the municipality." 
West Point City Ordinances 2000, Sections 17-17-2 and 17-17-4 were enacted 
pursuant to the authority granted by the legislature under the terms and provisions of 
the Act. 
Section 10-9-1 of the Act pertains to appeals with respect to land use 
provisions and provides in subsection (3) that whenever such appeal is taken the 
Court shall (a) presume that land use decisions and regulations are valid and (b) 
determine only whether or not the decision is arbitrary, capricious or illegal. 
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What is the significance of the presumption? Rule 301(a) of the Utah Rules 
of Evidence is entitled Effect and states that: 
"In all civil actions and proceedings not otherwise provided for by 
statute or by these rules, a presumption imposes on the party against 
whom it is directed the burden of proving that the nonexistence of the 
presumed fact is more probable than its existence." 
In the Advisory Committee Note to Rule 301 it is stated that: 
"If evidence to rebut a presumption has not been admitted, the 
presumption will determine outcome on the issue....." 
As will be noted later in this Brief, the only evidence to be considered is the 
evidence already in the Record. 
Several Sections of 83 AmJur 2d, Zoning and Planning, address the issue of 
municipal decisions with respect to land use issues. In § 1054 it is stated in part that: 
"The presumption of validity which is accorded the decisions of boards 
of adjustment is also accorded to the reviewable decisions of municipal 
legislative bodies. 
Pro forma disavowal by the courts of any authority to substitute judicial 
discretion for administrative discretion may be found in most decisions 
which affirm the administrative position, and in many which reverse or 
remand. The courts frequently state that their discretion will not be 
substituted for that of the board, and that it is error for a reviewing 
court to make an independent finding of fact or to redetermine the 
merits of the controversy. Reviewing courts are not super zoning 
boards and will not weigh the evidence. In other words, where a 
decision has a rational basis it will be sustained." 
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Section 1055 states: 
"A court may not substitute its judgment for that of the board of 
adjustment. A reviewing court will disturb a decision of a board of 
adjustment only if it is found to be illegal, arbitrary, and an abuse of 
discretion; if u is arbitrary and capricious, and therefore an abuse of 
discretion; or if it is a manifest, flagrant abuse of discretion." 
Section 1056 states in part: 
"A reviewing court may not substitute its judgment for that of the 
board. Fairly debatable conclusions must be resolved in favor of the 
board. 
The Utah Supreme Court has long recognized that municipal land use decisions 
should be upheld unless those decisions are arbitrary and capricious or otherwise 
illegal, Bradley v. Pay son City Corporation, 73 P. 2d 47 (Utah 2003), Gay land v. Salt 
Lake County, 358 P. 2d 633, 636 (Utah 1961); Marshall v. Salt Lake City, 141 P. 2d 
704, 709 (Utah 1943). The Court has also held that municipal land use decisions as 
a whole are generally entitled to a "great deal of deference.", Bradley, supra; 
Springville Citizens for a Better Community v. City of Springville, 979 P. 2d 332 
(Utah 1999). 
Appellant cannot overcome the presumption of validity of and deference to the 
decision of the West Point City Council and the District Court other than by evidence 
contained in the Record now before the Court. Defendant avers that as a matter of 
law there is no evidence in the Record upon which Appellant can rely to overturn the 
decision of the West Point City Council and the District Court. 
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POINT III 
THERE IS SUBSTANTIAL EVIDENCE IN THE 
RECORD TO SUPPORT THE DECISION OF WEST 
POINT CITY AND THE DISTRICT COURT 
Under § 10-9-1001 (3)(b) of the Act in the event of a challenge in District 
Court with respect to a land use decision "the Court shall determine only whether or 
the decision is arbitrary, capricious or illegal." When a land use decision is made as 
an exercise of administrative or quasi-judicial powers the Utah Supreme Court has 
held that such decisions are not arbitrary or capricious if they are supported by 
"substantial evidence." Bradley, supra at pp. 4 and 5;Xanthos v. Board of Adjustment 
of Salt Lake City, 685 P. 2d 1032, 1034-35 (Utah 1984). The Court has defined 
substantial evidence as "that quantum and quality of relevant evidence that is 
adequate to convince a reasonable mind to support a conclusion." Bradley, supra; 
First National Bank of Boston v. County Board of Equalization, 799 P. 2d 1163, 1165 
(Utah 1990). 
In the case of B.A.M. Development, LLC v. Salt Lake County, 87 P. 3d 710 
(Utah 2004) the Court was interpreting § 17-27-1001,Utah Code 
Annotated, 1953,which statute pertains to land use decisions of counties and is 
virtually identical with § 10-9-1001, except for Sub-section (3)(b), which is not 
included in the provisions relating to municipal land use decisions. The provisions 
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of the statute under consideration in B.A.M. are virtually identical to the statute being 
considered in the case at bar. 
In B.A.M. the District Court received evidence outside the record created by 
the County. The B.A.M. Court held that this was an error and that the legislature had 
not authorized the District Court to receive evidence in such situations. The Court 
held that the District Court could only review the record made before the County. 
In reaching this decision the Court of Appeals cited Patterson v. Utah County 
Board of Adjustment, 893 P. 2d 602 (Utah Ct. App. 1995) in which it was concluded 
that because the Board of Adjustments had conducted a hearing and received 
evidence, that the Court was limited to the existing record. In that case, the Court 
stated: 
"In determining whether substantial evidence supports the Board's 
decision we will consider all of the evidence in the record, both 
favorable and contrary to the Board's decision. Nevertheless, our 
review like the District Court's review, "is limited to the record 
provided by the Board of Adjustment....The Court may not accept or 
consider any evidence outside the Board['s] record...." We must simply 
determine, in light of the evidence before the Board, whether a 
reasonable mind could reach the same conclusion as the Board. It is 
not our prerogative to weigh the evidence anew." 
The B.A.M. court stated: 
"Thus, we conclude that the District Court is limited to the record made 
before the county and can determine only whether the county's decision 
was 'arbitrary, capricious, or illegal'." 
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In the case at bar, there is a complete Record, including a transcript of the 
hearing held before the West Point City Council. 
In this case the Record shows that on September 9, 1999 Plaintiff received a 
Conditional Use Permit for a home occupation [Finding No. 2; T-28]. During the 
summer of 2003 the Business License Officer received information that the Plaintiff 
had turned the operation of her business over to other people in exchange for allowing 
them to reside in the Appellant's home [Finding No. 3; T-28]. The License Officer 
sent a letter to Plaintiff notifying her that since she was no longer residing in the home 
that her Home Occupation License would not be renewed [Finding No. 5; T-28,29]. 
At the hearing the License Officer testified that neighbors of Plaintiff indicated that 
they had not seen Plaintiff coming in or out of the house for some time and Plaintiff 
indicated in a telephone call that she was living in Arizona while she was doing a 
project [Finding No. 10; T-29]. Plaintiff testified that she was living in Arizona with 
her husband helping him start a new business and that she was probably in Arizona 
for about four (4) or five (5) months out of each year She also testified that the dogs 
she owned had been moved to Arizona [Finding No. 11; T-29, 30]. Plaintiff 
acknowledged that others were living in the house [Finding No. 11; T-29,30]. The 
Revised Ordinances of West Point City 2000 provide in § 17-17-2(1) that "The use 
shall be conducted primarily within the dwelling site and carried on by the inhabitants 
thereof and no others." Section 17-17-4(2) provides that "The owner of the home 
occupation business must dwell within the dwelling." The West Point City Council 
concluded "that the Conditional Use Permit and home occupation license of [Plaintiff] 
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be revoked and that her Home Occupation License not be renewed." [Decision and 
Order, No. 2; T-25 Conclusions No. 2; T-31.] 
Although Appellant takes a different view of the evidence, there is 
"substantial evidence" in the Record of such "quantum and quality" that "is adequate 
to convince a reasonable mind to support" the conclusion of the West Point City 
Council and the District Court. Neither the City Council nor the District Court acted 
arbitrarily, capriciously or illegally. There is nothing in the Record to overcome the 
presumption of validity in favor of the City decision. The Court should not and 
cannot substitute its judgment for that of the City Council. 
Appellant has cited statutes pertaining to residency for purposes of zoning, 
motor vehicle registration and payment of income taxes. These statutes contain 
specific definitions and case law application to those particular issues. They have 
nothing whatsoever with issues now before the Court. The City ordinances 
specifically pertain to home occupations that require that the holder of a Home 
Occupation business license "dwell" in the home and that the Home Occupation be 




Appellant failed to meet the requirements for a Home Occupation business 
license. The City Council so found as did the District Court. This decision is 
presumed valid. There is substantial evidence in the record to support the decision 
and the decision should be affirmed by the Court. 
/ TH Respectfully submitted this g> — day of April, 2005. 
KING & KING 
fi^iliLr By 
FELSHAW KING 
Attorneys for Appellee 
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5 COUNCIL HEARING TO CONSIDER AND DETERMINE THE DISPOSITION OF A 
PROVISIONAL ORDER TO COMPLY ISSUED BY WFST POINT CITY TO DOROTHY 
DERIAN, 1822 NORTH 3675 WEST, PROPRIETOR OF BLACK ROSE ENTERPRISES 
Mayor stated that this hearing was in regards to Dorothy Denan's business license for Black Rose 
Enterprises located at 1822 North 3675 West He turned the time over to the City attorney Felshaw 
King 
Mr King said if there were no objections horn Mr McCullough, he wanted to distnbute the following 
documents to Council and Mayor 
a. Minutes of the Planning Commission meeting of September 9, 1999, where Ms Denan 
received her conditional use permit, 
b A packet of correspondence pertaining to the issue which was now before us, 
c. A copy of the City Ordinance relative to home occupations, and 
d A copy of the City Ordinance relative to enforcement of the ordinances 
Mr King said Ms Denan received her conditional use permit on September 9, 1999, and asked that 
Council note the conditions that were referred to in the minutes One of those conditions was that Ms 
Denan would take certain measures and steps to assure the safety of the independent contractors who 
were working for her The minutes of the Planning Commission made it clear that that was one of the 
concerns of the members of the Planning Commission There came a time in recent months when 
Merlene Pnce, the licensing officer, became aware of information which led her to believe that Ms 
Denan was not occupying the home City ordinances require for a conditional use permit for home 
occupations, that the use shall be conducted pnmanly within a dwelling site and earned on by the 
inhabitants thereof and no others Another section of the ordinance provides that the owner of the home 
occupation business must reside in the dwelling For these two reasons, not occupying the home and not 
being able to fulfill the safety commitments set forth in the minutes, the City Manager wrote Ms Denan 
on December 11, 2003, stating that her license could not be renewed for those reasons Ms Denan sent 
in her fee for the renewal of her license which was rejected by the license officer and subsequently, Mr 
McCullough requested this heanng Mr King then asked Merlene Pnce to step forward to give some 
information 
Ms Pnce agreed to give her testimony and stated her name and her position as Citizens Service 
Coordinator and Business License Administrator He then asked her the following questions 
Mr King Were you present at the Planning Commission meeting on September 9, 1999, at 
which time Ms Denan received a conditional use permit9 
Ms Pnce I was 
Mr King At that time were you the secretary to the Planning Commission7 
Ms Pnce Yes, I was 
Mr King You have seen a copy of the minutes I passed out to the Mayor and the Council 
members and are they true and correct copies of the actual minutes9 
Ms Pnce Yes I have, and they are 
Mr King Are you aware that Ms Denan had received a conditional use permit to operate 
her business known as Black Rose9 
Ms Pnce Yes 
Mr King You are aware of the terms and conditions of that conditional use pennit9 































Was one of the conditions that Ms Denan would personally oversee the safety of 
the people who worked in the business9 
Yes 
In calling your attention to one provision in the minutes, did her attorney make 
any statement as to who would be operating the business9 
Yes, Mr Lang said her business as a brokerage would be done solely by her 
Did there come a time when you became aware that the conditions upon which 
the conditional use permit were not being met9 
Yes, I had a young couple come in and talk to me and they were upset with Ms 
Denan They kind of wanted to know what would happen with the business if 
they moved out on her and didn't run it for her any more 
When you say moved out, moved out from where9 
From her home I asked them if they had been renting the home and they said 
they had not been renting it, they had moved in and were living there in trade for 
running her business 
Did you have any other information that led you to believe that Ms Denan was 
not occupying the home9 
I do have checks in the name of two different people that have been living there 
that have been paying the bills 
Have you made any inquines in the neighborhood as to whether or not she's 
living there9 
I have, I talked to one of her neighbors and asked if she had seen her around and 
her neighbor said she hadn't seen her for a while I did talk to Ms Denan about 
living in the home and she said she had been living at the home in Anzona doing 
a project 
She acknowledged to you that she was not living in the home in West Point9 
She said she was staying down there doing a project 
Based upon that information, did you take any action with respect to the license9 
We did send her a letter and asked her to come into compliance 
To your knowledge has she done so9 
No 
Does Council members or Mr McCullough have any questions9 
You say a young couple came in and said that they were upset with her is that 
nght9 
Yes 
Do you know when that was9 
It was June, July, August in that area 
And this was just out of the blue7 You don't know why they came9 
Yes They wanted to come and see what would happen if they weren't there to 
run it 
And they specifically said that they were running it9 
Yoc I asked if they were renting the Home and t h e caid no we're nnt pavng he*" 
lt was in trade for running her business 
Do you know who they are9 
1 think the girl's name was Cassandra Adams, I'm not sure what her husband's 
name was 










































They talked to you in these offices7 
We were actually in the front office 
Was anyone else present9 
I can't remember, well, Joann Stoddard was there, one of the other secretanes 
And based on that, you indicated that you talked to Ms Denan9 
Yes I did 
And when did you talk to her9 
That was in December 
Six months later Why didn't you do anything for six months9 
I don't know To tell you the truth we just didn't until it was time for renewal and 
I thought there are some issues there that I need to address 
Okay Now you also said you talked to a neighbor is that nght9 
A neighbor that lives across the street 
When did you talk to the neighbor9 
It was probably in November 
It was just one neighbor9 
I called several residents That's the only one I caught at home 
That neighbor said they hadn't seen her recently9 Is that nght9 
Yes 
Did the neighbor say whether they made any effort to track her or anything like 
that9 
No I didn't ask I just asked if they noticed her coming and going and they said 
no 
Did they say they noticed anybody else coming and going9 
Nope Oh, she did say there was a gentleman staying there 
She saw him but she didn't see (inaudible) Did you get any idea as to how often 
she looked9 Did you tell her why you were asking the question9 
No I just said that we were trying to get a hold of Mrs Den an and I had not been 
able to contact her and was wondenng if she had seen her 
Did you in fact try to get a hold of Mrs Denan9 
Yes 
And did you fail9 
Well, I didn't wnte letters or anything 
Did you call her9 
Yeah I don't think I have a good number for her because every number I tned 
wasn't the nght number 
She has advertisements in the paper for her service9 
As far as I know that's how she advertises 
Okay Did you ever call that number9 
No 
So you don't know it she's operating her business9 
No 
But these people told you that they were operating her business9 
Yes, they did 
You didn't follow up with a phone call to sec who answered the phone at her 
business7 
No 
Now you say you ha\e checks from otheis living there} 

































I do, Cassandra Adams, I have a check from her and I also have checks from 
Steve Murdock 
And they were for city bills9 
Utility bills 
Have you received any checks from my client9 
I would have to look up on my account The last few that have come in have 
come in Steve Murdock's name 
Okay You just haven't checked to see when the last time Mrs Denan paid9 
No 
And from what you told us then, you decided that she was not a resident is that 
nght9 
Yes 
Was there anything else, any other information that you used to decide that? 
No, other than her talking and telling me that 
Okay Let me ask you again You had a conversation with her in November9 
It was December 
Was it personally or by telephone9 
By telephone 
D<d ^ u call her9 
oik, mailed me 
And you told her your concerns9 
Yes 
And she said what exactly9 
She said I am not at the home this moment because I'm down at my other home 
doing a project 
Did you discuss with her her residency9 I mean where she spent her time and so 
on9 
No I just said that she needed to be a resident in the home 
And when you say resident in the home 
Residing in the home 
24 hours a day9 Do you have (inaudible) 
No, other than residing there, and she needs to run the business herself 
Once again, you never made any calls to see who answered the phone or anything 
like that9 
I personally did not 
Did anybody else that you know of9 
I have had one other person that did and he got a girl but she wouldn't give her 
name 







Have you received any checks from Ms Denan recently9 
I would have to look it up I think they've been coming from Steve Murdock but 
I couldn't say for sure 
As far as you can tell nght now, your best recollection has been approximately 
how long since you've received a payment from Mr or Mrs Denan? 
I would have to look up on my records 
Is it more than a month9 
Yeah 
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More than six months 
No \ don't know, I don't know the time frame in between 
several months 







When you sent this business license renewal, where did you send it7 
I sent it to her home 
Did you get correspondence back from her when you got the check7 Do you 
remember where it was mailed from7 
Her check7 
Yeah, the one for the business license 




I just wanted to call a couple of witnesses and we're going to be really quick 
about it but let me just mention first that we have received and you all have 
received copies of correspondence and I think there's a letter from me and so on 
and so forth and a letter from Mr King setting up this heanng When he got up 
here earlier tonight he said something about my client promising to protect the 
safety of anyone who is associated with her and that's not in any of the 
correspondence nor was it in any of the evidence that he just presented We are a 
little bit taken aback by that, we don't know what he means and he apparently 
doesn't mean to flush it out I think the real question is does my client live in the 
house With that in mind, I'm going to ask Mrs Denan to join me up here 
Before you do that, in the Planning Commission minutes, it says Mr Lang said 
that from a liability standpoint as a broker, any customer they felt presented a 
high risk would not have anybody referred to them He explained that if they 
previously sent somebody over there and they were beat up or assaulted, then 
knowing this person's history they send somebody else over there without 
warning them first, they would be on the hook Mr Lang said for this reason 
there should be some kind of mside monitonng Further down it said Mrs Denan 
said that in a conversation with her clients she will ask them specific questions to 
tell her whether or not she would send somebody over there I guess that's what 
they were talking about the nsk She said things that are a nsk factor are not an 
option I guess that's where she said that she would be responsible for that nsk 
I don't think we object to that, I guess the concern I raise is that when I was told 
there was a heanng today, that question wasn't mentioned When Mr King got 
up here a minute ago, he mentioned in passing when he brought his only witness 
up here, he didn't ask her anything about it so I guess you'll not find any evidence 
that she's violated that She made a promise, we know that, but we don't have 
any evidence that she didn't follow up on it We didn't have any notice that we 
were going to have it so I would say it's not a question that *s before you and I 
It's up to you to decide but that's the long-short of it There's no evidence to the 
contrary so we need to concentrate on what the question is and the question is 
does my client live there7 
Mr McCullough Would you tell everyone your name I think they know you but never the less 
























I'm Dorthy Derian. I live at 1822 North 3675 West in West Point Utah, 84015. I 
run a business out of my home. It's perfectly legal. I run it and 1 run it solely. 
When you get a customer who's interested in services, how do they contact you, 
by telephone? Who answers the phone? 
I do. 
Is there an occasion in which someone else might answer the phone? 
My husband. 
Now you heard earlier tonight somebody say that a girl may have answered. 
That girl was probably me and I am not going to necessanly give out my name to 
everyone. You call a collection company, banks or anything else and they use 
aliases, so do I. I'm not going to have a client say to any of the young ladies that 
go out that they would perform or produce anything per se whoever answers the 
telephone, therefore, I don't always give my name. Does an operator always give 
it? No. 
If it's a female voice on the phone it's going to be yours then? 
Yeah. 
Your husband occasionally helps out? 
Yeah. 
You say you live in the house and there was some discussion about you possibly 
having another place where you spend some time. Tell us about it. 
Yes I do. I have a second home in Arizona. I have a project there and of course I 
go there from time to time to work with it. It's normal. Anyone that has a 
business does that, travel or whatever the case may be. My husband is there at the 
time and I reside here. 
So tell us about how much time you spend here. 
The majority of my time is spent here. Because the company is a very unusual 
company, you don't always see me. I'm out with clients, I'm out with advertisers, 
I'm out with friends and I work late, I work very odd hours. I'm open until 2:00 
a.m. and because of that, you're not necessarily going to see a lot of me. I also fly 
in, people pick me up, whatever the case may be. My neighbors in my 
neighborhood are very recluse. They don't come out very often and I very 
seldom see them. 
There's no doubt in your mind that you reside there? 
No. I do reside here. Everything's here my drivers license, my voting, my cars, 
my insurance. Everything - this is my state of residence. 
You also heard earlier about a woman by the name of Cassandra Adams. Do you 
know somebody by that name? 
Yes. I do. She was a young lady that had worked for me and the gentleman that 
she lived with for quite some time. They were having difficulty keeping up their 
payments and such and as I was traveling back and forth from Arizona to here, we 
let them stay in our home; however, my husband was living there primarily at the 
time that they say that they were and we do have a caretaker because of my 
traveling and my husband going predominately to Arizona. (Inaudible). 
Did Cassandra ever run the business? 
No Cassandra was (inaudible). 
Was it possible she answered the phone once or twice? 
My home phone certainly. She picked up the line when I was not in or I was on 
the toilet or whatever the case may be that very well could have happened. She 














didn't have the capability nor the information nor would I give that to her. It's a 
very delicate business. There are things that people aren't able to be able to 
decipher if someone's calling in speaking. One of those things is what a client 
may say on the phone that would make it a risk factor for a young lady and I'm 
very particular about that. 
And you do in fact watch out for the safety of your people? 
Of course. You can ask anybody that works for me. I have several young ladies 
that have worked for me off and on for several years. They would gladly come 
back. There are certain phrases, noises, a variety of things that I would not send 
anyone to. If they want to call an escort company and have a young lady out then 
that's fine but I won't take the chance. I lose money that way but I don't care. 
Mr. Murdock is here tonight is that right? 
Yes he is. 
There's a question about him paying the expenses, the utilities and so on, why? 
Well that would be a fairly common thing. It's very easy for Mr. Murdock. He 
sees them and says I'll take care of that and I just pay him in cash for that if I 
happen to be gone and that bills comes in - it's not a great big deal - it happens 
all the time. 
Whv is Mr. Murdock ther^ ^nd what's the arrangement 
my iiusoand is in Arizona, h e lives 
in the Arizona home I travel back and forth. Because of the problems we have 
had in the neighborhood with harassment, vandalism and a variety of other things, 
I cannot leave my home unattended. I have an acre that requires tending to. Mr. 
Murdock has the skills and likes being able to do that. It's very convenient to me, 
it's a help to me. I know if I'm going to be gone for three or four days or a week 
at a time, it's not a big deal. I know it's going to be taken care of and my home 
won't be destroyed in the meantime. 
How often are you gone for three or four days or a week at a time? 
I've been gone for a couple of weeks at a time. Predominately what I do is I'll be 
gone for a week or two and then I'll be back. I like to spend time with my 
husband too and he works and can't take the time away like I can. 
No doubt in your mind that a good majority of your time is spent right here. 
Well this is where my business is and my home. 
Does Mr. Murdock run the business at any (inaudible)? 
No. Of course he sees the young ladies as they come by the house to chat with 
me or whatever the case my be and he may chat with them but it's a lot more 





Mr. McCullough just asked you if you spend the majority of your time in this 
home. 
Yes I do. 
What does majority of the time mean? For the past year you were here for at least 
half the days? 
Oh yes. My company is my livelihood and I happen to like my home. Therefore, 
for me my pleasure is being here in my home to be able to run my business. I 
spend the majority of my time, at least six months of it here. I have family in 
Arizona therefore I visit on the holidays and the birthdays but this is my home. 
We happen to have a project going on down there as well so from time to time it 
























requires me to leave but it doesn't mean the majority of my time is not spent here, 
this is where I am. I have no intention of leaving the home or making Arizona my 
primary residence in any way shape or form. 
You mentioned Arizona is your husband's residence. Did I misunderstand? 
My father-in-law is fairly ill and therefore my husband wants to be closer to him 
and that's something you certainly don't want to deny your spouse. I've been 
married for many years therefore from the type of work he does I'm accustomed 
to the space but it's nice to spend a few days with him. The time apart is not a 
huge thing my husband has spent many days in his former career away from me. 
With your husband do you file a married joint tax return? 
Yes we do. 
Where is the residence state on the tax return? 
Inaudible. 
For both of you? 
Yes. 
But you just said he was a resident of Arizona 
He lives in Arizona. His I.D. and stuff is still here until next week. My attorneys, 
my accountant, all of my things are here and I'm the one that brings in 
predominately the most income. Up until this year, . . . I haven't filed my taxes 
yet, I don't know what my accountant is going to have us do. (Inaudible). 
There is some Arizona income from him, does he work down there? 
(Nodded in the affirmative.) 
So you do file an Arizona tax return but it must be a non-resident tax return is that 
. . . ? 
Right. Absolutely. I'm sorry I'm not the accountant person so . . . 
No that's fine. 
Utah is my home and I file everything through Utah. He has income from 
Arizona and I don't know how we're going to do it but I'm guessing it's going to 
be as non-resident because this is where I am and all my taxes go through here. 
Another question. I'm an accountant in case you couldn't tell. In my line of 
business, it isn't normal for somebody else to pay your bills as what has 
happened. 
Everything is paid by me and it's just a way for him to help out. I do pay him 
back for that because he really helps me out by doing all the things around my 
home for me - the repairs and keeping my lawn clipped and all those kinds of 
things that I can't do and my husband's not here to help me with. 
Do you pay him back by direct, how do you pay him back? 
I just give him cash. I'm sorry do I need to give him a receipt? 
I was curious as to whether it was a trade or you have any other arrangements. 
If you would like me to show a receipt in some way then I guess I could do that. I 
didn't think anything of it. Mr. Murdock has a daughter and this allows him to be 
able to have a place for her to be too. It's a little more freedom than perhaps an 
apartment. I like it, it's wonderful. I have someone there who is family oriented 
who can take care of all of these things for me and that's the case and not 
anything else. 
What you're really saying is you reside there and they reside there also so we 
have two family residents? 





























No one family resident I don't know how you would put that 1 live there, that's 
my home I guess you could say he lives there also and he cares for everything 
around but because I said I'm not able to feel secure when I'm gone because of 
everything that's occurred in the past, I don't feel comfortable, therefore, I have a 
comfort level if I want to go and see my husband for a few days or a family thing 
or something comes up I can do that without having to be concerned 
Who takes the calls for the business when you're in Anzona9 
I do 
Does the cell phone transfer the calls7 
Yes 
When you're down there, the minutes of the Planning Commission says in 
summary that you somehow guarantee the safety of your contract employees 
How is that done when your living down there9 
It's done the same way On the phone These young ladies can have bodyguards 
or whatever they so choose I screen all of the calls for anything that would be 
if you called me and you said something that was, if you slurred your words like 
you had been dnnkmg, I won't send anybody It may be very minor things to 
other people but it's not minor to me 
You don't give your real name when someone asks you your name 
I do not 
Merlene mentioned that she called and identified herself from the City 
If she called and said she was from the City why would I not tell her my name so 
that's incorrect She just said she didn't call 
I did not call her 
I am not going to tell every solicitor that calls me 
I'm not asking you to tell every solicitor I'm just cunous of the phone call that 
was made from the City to venfy your residence or to talk to you 
Dorothy called me 
If she called me and said who she was I would tell her my name 
Okay, I thought Merlene called you 
So you have some dogs that used to live at your house9 
Yes 
Where are they now9 
In Anzona, they travel back and forth with me if I choose to bnng them 
So they live in Anzona9 
Uh huh 
Did you say you had a project going on down there9 What's the nature of that 
project9 
Is that any business of the Council9 
Well, it might have some bearing on where you live 
Do you want to talk to me a second9 
Yes 























Because I didn't know how you would look at the conflict, my husband's an 
electrician. He's in Arizona in a home there that needs a lot of work also because 
he's starting a small business there so I do help him with his business. I didn't 
know how you were going to take the conflict towards two people with a 
business. 
So he has a business in Arizona? 
Starting a contracting business. 
And you help him out with that? 
Yeah, I do, because of some of the paperwork and a variety of other things 1 try to 
help him with. 
Have you ever voted in Arizona? 
When I lived there. 
Since 1999 have you voted there? 
No. My residence is in Utah. I voted here, my drivers license is here, my 
registration is here, my insurance is here. 
But we're not talking about your real residence, we're talking about whether you 
physically occupy the house from which the home occupation permit was 
(inaudible). 
We could probably make this easier. I don't want to live in Arizona. 1 don't even 
like Arizona. 
You say last year you've been at your home at least six months? 
Yeah. 
Can I infer from that that you've been several months also in Arizona? 
Something less than six? 
Oh no. 
Approximately how many months in the last year did you spend in Arizona? 
I have no idea because he's trying to start a business I'm sure it would be more 
than any other time. I've never sat down and counted it. We bought a home that 
was in a lot worse shape than we anticipated and we basically had to redo the 
inside and tell me how many husbands want to redo the walls and carpets without 
their wives to look at it? My husband is no different, he doesn't want to make any 
changes or anything like that without me. 
So four or five months in Arizona and seven or eight months here? 
Yes, probably closer to four months there and each year will be less and less 
because of the simple fact that he doesn't need me as much there. 
So all the calls that come into your business are transferred, call forwarded to you 
in Arizona? You have a cell phone? 
Well yeah. I go to visit my mom in California and it will follow me there too. I 
don't trust anyone else to do it. 







Please tell these people your name. 
I'm Steve Murdock. I live at 1822 North 3675 West. 
Where does Mrs. Derian live? 
Same address. 
Tell us your relation. 




I just help out with the house I was recently divorced and me and my daughter 
needed a place to stay and we kind of came up with an arrangement where I just 
stay with her here in Utah and do yard work and just take care of the place like 
any other guy would 
Is she here most of the time9 
Quite often She's out a lot and sleeping during the day I work a full time job 
J







How long have you been around there7 
Approximately six months, about mid July 
Do you know Cassandra Adams9 
I've heard the name I don't know her personally 
Do you ever do any, do you run the business in any respect9 
No. I wouldn't have the patience for it 
Mr Petersen 
Mr Murdock 
Have you answered the phone for the business9 
Oh no Not ever 
Mayor 
Mr Murdock 
Where did you say you worked9 







Do you work for a company9 
Yes I do 
Can you state where you work9 
Yes, I work for Johnson Electric Motor 
I think you were asked whether Mrs Den an was there most of the last six months 
and we got kind of, it wasn't a yes or no Has she been there most of the last six 
months9 
Yes, she's been there She's there quite a bit I can't say dates and times I have 
a busy life I let her do her own thing and I do my own thing 
Mayor 
Mr Murdock 
How do you work your living arrangements9 Do you live downstairs, she lives 
upstairs what do you do9 
There's um, both My daughter has a bedroom Actually she resides in the 
basement because there are two bedrooms right together and I'm upstairs most of 
the time 
Mr King then made the following statement One thing I want to try to make clear is we're not talking 
about a legal residence, we're talking about a domicile first because a person can be out of town and still 
be considered a resident like you're away on a mission or the military or temporarily working a job 
somewhere else You can still be a legal resident of West Point, Utah What we're talking about is 
where a person actually lives The question is does Mrs Denan live in the home sufficiently to qualify 
for a conditional use permit Obviously you're not going to revoke her conditional use permit if she 
goes on a vacation for two weeks to see her mother in California or something like that The ordinance 
says in 17-17-2, subsection 1, the use, that is the home occupation, shall be conducted primarily within 
the dwelling site and earned on by the inhabitants thereof and no others So, it's not being conducted 
pnmanly within the dwelling site or by the inhabitants thereof Mrs Denan, by her own admission, is 
living in Anzona four or five months out of the year 17-17-4, subparagraph 2, says that the ownei of 
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the home occupation business must reside in the dwelling. Now we have evidence by Mrs. Derian's 
own admission that she's gone from the dwelling four or five months out of the year and is conducting 
the business by cell phone during those times while she's in Arizona or wherever else she may happen to 
be. She's not living there in compliance with the terms and conditions of the conditional use permit and 
we submit, therefore, it's appropriate to revoke her permit until such time as she reestablishes her full 
occupancy in the home in West Point City. 
Mr. McCullough made the following statement: 1 think that (inaudible) you have from my client is that 
.-ihe has been absem from home some times as hoi husband sets some things up in Arizona. I think it 
was fair and clear as well that she tends to spend less and less time outside of the State of Utah. If we've 
got a solid majority eight to four in terms of months of the year that you're here, you can't certainly say, 
when Mr. King says the owner of the home occupation business must reside in the dwelling, you can't 
certainly say she resides anywhere else. If she doesn't reside anywhere else, then she must reside in the 
dwelling. She says she's been absent some of the time and she also says she considers that her primary 
residence and she's there well over half of the time and she intends to be there more and more. When 
Mr. King says revoke it until she establishes frill time again, I think she's done that. She's here tonight. 
You go by tomorrow, she'll be there tomorrow. She's there. I don't know any other way to look at it. 
She's not gone on a mission for two years, she's not joined the military for two or four years and 
maintained legal residence - she's here. Sure she carries a cell phone, we all do these days. I don't 
happen to like them very much but it's the way business is done. I get a call wherever I happen to be 
from a client - I'm available for them and sometimes I wish that weren't the way life is but it is. It 
doesn't mean that she's not conducting business out of the home. She's clearly doing that, she doesn't 
have anywhere else she's conducting it out of. The fact that she uses a cell phone sometimes, she's 
indicated there's a line into the home for the business, sometimes she forwards it to a cell phone. 
Clearly, she's done what she's required to do. The whole idea behind home occupation allows 
somebody to work out of their home in a manner that doesn't adversely affect the neighborhood. 
There's certainly not anything about what Mrs. Derian does that adversely affects the neighborhood the 
fact that she's not there 24 hours a day. If in fact Mr. King had come in and said look her absence does 
in fact affect the safety of people or whatever, but he didn't say that. We're being at the very least 
terribly over technical. Unless you can show that she's somewhere else, I think you have to say that 
she's here. She considers this her home, she's here. You can see her tonight. 
Mayor and Council members retired to discuss the matter. Upon their return, Mayor indicated that they 
discussed the matter thoroughly and find Mrs. Derian to be in non-compliance with the City ordinances 
and asked for a motion. Mr. Petersen made a motion to that affect. Mr. Woodward seconded the 
motion. All voted aye. 
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Addendum 2 
FELSHAW KING, Esquire (1818) 
KING & KING 
A t f n r n p v ^ fnr \\^^t n 0 ; n f p i t w 
P. O. Box 320 
330 North Main Street 
Kaysville, Utah 84037 
Telephone: (801)543-2288 
BEFORE THE CITY COUNCIL OF WEST POINT CITY, 
DAVIS COUNTY, STATE OF UTAH 
00O00 
In the tvlatter of 
DOROTHY DERIAN 




The above-entitled matter came on for hearing before the West Point City Council 
on Tuesday, February 3, 2004 upon the request of Dorothy Derian for a hearing contesting 
the Provisional Order to Comply previously issued by the City. The City Administration was 
represented by Felshaw King, Esq., City Attorney, and Dorothy Derian appeared in person 
and by her Attorney, W. Andrew McCullough, Esq. Various Exhibits were received and 
filed by the Council, copies of which are attached hereto. Merlene Pi ice, West Point City-
Business License Officer, testified on behalf of the City Dorothy Derian testified on her 
own behalf and Steve Murdock also testified on her behalf. Following receipt of Exhibits 
and testimony of the witnesses, legal counsel made then arguments Thereafter (he Council 
retired to consider a decision and returned and rcndeicd a decision m an open meeting 
In oidei to ioimali/e such decision, the Council does now heieby make and enter its 
Findings of Fact and Conclusions as follows 
FINDINGS OF FACT 
1 That on September 9, 1999 Ms DoiothyDenan appeared at a West Point City 
Planning Commission meeting in connection with her application for a Conditional Use 
Permit 
2. That following a discussion Ms Denan was granted a Conditional Use 
Permit [See copy of Minutes of Planning Commission meeting of September °, 1999 
attached hereto ] 
3 MerlenePnce West Point City Business License Officei testified that in June, 
(uly or August, 2003, in that aica a Cassandia Adams made a utility payment on behalf of 
Ms Dei ian at the West Point City Hall At that time Ms Adams stated to Ms Pi ice that Ms 
Adams and her husband were residing in the Denan home and that she had made an 
anangement with Ms Denan that Ms Adams would operate her business foi Ms Denan in 
exchange for allowing Ms Adams and her husband to reside in the Denan home 
4 Ms Pi ice testified that she had received checks from two diffeient people 
living in the house who were paying utility bills, first Cassandra Adams and later Steve 
Murdock 
5 1 baton December 5, 2003 Ms Pi ice sent a letter to Ms Denan informing her 
that because Ms Denan was no longer residing at the home foi which the C onditional Use 
l 
Permit had been granted that Ms Denan s license would not be renewed [See attached 
Lxhibit ] 
6 That on December 11, 2003 Ms Price received a letter fiom Ms Denan 
expressing an intention to iene\v her business hcense and enclosing a check to renew the 
license [See attached Exhibit ] 
7 That on December 29, 2003 Ms Price sent a Provisional Order to Comply 
to Ms Denan [See attached Exhibit ] 
8 That on December 29, 2003 the City received a letter from W Andrew 
McCullough, Esq advising that he represented Ms Denan and requesting a hearing [See 
attached Exhibit ] 
9 That on Ianuar> 8, 2004 the City Attorney wrote a letter to Mr McCullough 
scheduling the requested hearing [See attached Exhibit ] 
10 Ms Price testified that she had contacted a neighbor of Ms Denan's which 
neighbor indicated that she had not seen Ms Denan coming in or out of the house for some 
time Ms Price also had a telephone conversation with Ms Denan during which time Ms 
Denan indicated that she was living in Arizona while she was doing a project 
11 Ms Denan testified that her husband is living in Arizona and starting a new 
business and that she goes to Arizona frequently for, among other reasons the purpose of 
helping her husband start the new business She testified that she is sometimes gone for two 
weeks at a time and that she spends at least six months of each \ear at hei home in W est 
Point Upon tuither examination she testified that she was piobdbl) m Arizona about four 
or five months out of each year and that she spent the rest of the time in her home in West 
Point Ms Denan testified that the dogs that she owned had been mo\ed to Arizona She 
testified that no-one else answers the telephone in connection with the operation of her 
business and she has telephone business calls ansv/ered on her cell phone while she is in 
Arizona She testified that she does not vote in Arizona and does not file income tax in 
Arizona and has a Utah Driver's License She acknowledged that Cassandra Adams lived 
in the home for a time, but denied that Cassandra ran the business She testified that Mr 
Murdock is a caretaker of her home and that she reimburses him in cash for the utility 
payments made by him She denied that Mr Murdock runs the business 
12 Stan Murdock testified that he has an arrangement with Ms Denan to take 
care of her house while she is away and that he and his daughter have separate living quarters 
in the Denan house He testified that he does not participate in the Denan business 
13 1 he Revised Ordinances of West Point City 2000 ("Ordinances") provide in 
§17-17-2(1) with respect to Home Occupation that 
"(1) The use shall be conducted primarily in the dwelling site and earned 
on by the inhabitants thereof and no otheis " 
Section 17-17-4(2) of the Ordinances with respect to all Home Occupations states 
that 
"(2) The owner of the Home Occupation Business must dwell within the 
dwelling " 
4 
14. By her own admission, Ms Denan is absent from the home (or four (4) to five 
(5) months each year 
15 iMs Denan docs not meet the Ordinance requnements that in oider to carry 
on a Home Occupation the use shall be carried on by the "inhabitants theieof1 and that the 
owner of the Home Occupation business must reside in the dwelling 
16. That die Provisional Order should be made final and the Conditional Use 
Permit of Dorothy Denan should be revoked. 
17. That the conduct of Ms Derian does not meet the purpose and intent of the 
Ordinances of West Point City with respect to a Conditional Use Permit to carry on a Home 
Occupation 
18 A copy of a draft of the minutes/transcript of the hearing is attached hereto 
C O N C L U S I O N S 
1 That the Provisional Order be final 
2. That the Conditional Use Peimit and Home Occupation License of Dorothy 
Denan be revoked and that her Home Occupation License not be renewed 
*> 
DA I ED this &d day of February, 2004 
WEST POINT CITY 
FARRELL A COOK, Councilman 
ROCKER WOODWARD, Councilman 
Approved as to Form 
Felshaw King, Esq 
Attorney for West Point City 
^ ^ A. ^^ffC^fTiyi^^ 
ERIKR CRAYTHORWf, Councilina an 
W Andrew McCullough, Esq 
Attorney for Dorothy Denan 
CERTIFICATE OF MAILING 
I, the undersigned, do hereby certify that on February 6,2004, I caused to be mailed, 
pursuant to the terms of Rule 4-504, Code of Judicial Administration, a true and correct copy 
of the proposed FINDINGS OF FACT AND CONCLUSIONS with attached Exhibits and 
transcripts in the above matter of the hearing of Dorothy Derian in the United States Mail, 
postage prepaid, to the below-named person: 
' W. Andrew McCullough, Esq. 
McCullough & Associates, L.L.C. 
Attorneys at Law 
6885 South State Street, Suite 200 
Midvale, Utah 84047 
eight (8) days before the same was submitted to the Mayor and City Council of West Point 
City, Utah. , 





FELSHAW KING, Esquire (1818) 
KING & KING / 
Attorneys for West Point City fl Y^C1^^ ^'^~( 
P O Box 320 / " 
330 North Main Street 
Kaysville Utah 84037 
Telephone (801)543-2288 
BEFORE THE CITY COUNCIL Or WEST POINT CITY, 




In the Matter of ) DECISION 
( AND 




The above-entitled matter came on for hearing before the West Point City Council 
on Tuesday, February 3, 2004 upon the request of Dorothy Denan for a hearing contesting 
the Provisional Order to Comply previously issued by the City The City Administration was 
represented by Felshaw King, Esq , City Attorney, and Dorothy Denan appeared in person 
and by her Attorney, W Andrew McCullough, Esq Various Exhibits were received and 
filed b> the Council Merlene Price, West Point City Business I icense Officer, testified on 
behalf of the City Dorothy Denan testified on her own behalf and Steve Murdock also 
testified on her behalf Following receipt of Exhibits and testimony of the witnesses, legal 
counsel made their arguments Theieafter, the Council retired to consider a decision and 
returned and rendeied a decision in <\\\ open meeting 
The City Council has rendered formal Findings of Fact and Conclusions and based 
upon the record and evidence herein and the Findings of Fact and Conclusions the City 
Council does now issue its formal written decision as follows: 
DECISION AND ORDER 
1. That the Provisional Order issued by the West Point City License Officer on 
December 29, 2003 is upheld and made final. 
2. That the Conditional Use Permit of Dorothy Derian be revoked and that her 
Home Occupation License not be renewed. 
DATED t h i s ^ O day of February, 2004. 
WEST POINT CITY 
W. Andrew McCullough, Esq 
Attorne\ for Doiothv Derian 
? 
CERTIFICATE OF MAILING 
1, the undersign^ Jo hereby certify that on Tebruan 6, 2004, I caused to be mailed, 
pursuant to the terms of Rule 4-504, Code of Judicial Administration, a true and correct copy 
of the pioposcd DECISION AND ORDER with attached Exhibits and transcripts in the 
above matter of the hearing of Dorothy Denan in the United States Mail, postage prepaid, 
to the below-named person 
W Andrew McCullough, Esq 
McCullough & Associates, L L C 
Attorneys at Law 
6885 South State Street, Suite 200 
Midvale, Utah 84047 
eight (8) days before the same was submitted to the Mayor and City Council of West Point 
City Utah 
DATED this / / ^ d a y of February, 2004. 
Secretary 
Addendum 4 
FELSHAW KING, Esquire (1818) 
KING & KING 
Attorneys for West Point City 
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°n District CQm 
IN THE SECOND JUDICIAL DISTRICT COURT OF 
DAVIS COUNTY, LAYTON DEPARTMENT, STATE OF UTAH 
ooOoo 
DOROTHY DERI AN, 
Plaintiff, 
vs. 




FOR SUMMARY JUDGMENT 
AND DENYING PLAINTIFF'S 
MOTION FOR SUMMARY 
JUDGMENT 
Civil No. 040600824 
Judge Thomas L. Ka\ 
ooOoo 
The above entitled matter came on for hearing on Wednesday, Jul) 28, 2004 before 
the Honorable Thomas L. Kay, District Judge The hearing vsas held upon Defendant's 
Motion for Judgment on the Pleadings or in the Alternative for Summary Judgment and upon 
Plaintiffs Cross-Motion for Summary Judgment. Plaintiff appeared by and through her 
Attorney W. Andrew McCullough, Esq. and Defendant appeared by and through its Attorney 
Felshaw King, Esq. After having reviewed said Motions and the othei files and pleadings 
heicm and aftei having heard the arguments of Counsel the Couit did find that no evidence 
KING & KING 
LAWYERS 
33o NORTH MAIN 
PO BOX 1?0 




outside the record created at the hearing before the City Council could be considered; that 
the legal standard to be applied to evaluate the Decision of the City Council is to determine 
whether or not such Decision was arbitrary and capricious; that the appropriate standard in 
connection therewith is whether or not there is substantial evidence defined as "that quantum 
and quality of relevant evidence adequate to convince a reasonable mind to support the 
Decision"; that there is substantial evidence to support the Decision of West Point City. 
Specifically, there is an Ordinance stating that the holder of a Conditional Use Permit and 
Home Occupation Business License must reside in the dwelling. There is substantial 
evidence in the record that Plaintiff lives in Arizona lour or five months a year. As a matter 
of law and matter of the evidence that does not constitute "dwelling^. There was substantial 
evidence in the record that the business was not conducted by the inhabitants of the dwelling 
as required by City Ordinance. 
Based upon the files and records herein the Court finds that there is no genuine issue 
as to any material fact and that as a matter of law Defendant is entitled Summary Judgment. 
Accordingly. 
IT IS HEREBY ORDERED, ADJUDGED AND DECREED that Defendant s 
Motion for Summary Judgment be and the same is hereby GRANTED and Plaintiffs 
Complaint is dismissed with prejudice; 
l 
IT IS FURTHER ORDERED, ADJUDGED AND DECREED that Plaintiffs 
Motion loi Summary Judgment be and the same is heieby DENIED. 
DATED this 'of Aus-ust, 2004 
BY THE COURT: 
<fh^y—, 
THOMAS I^KAY tf 
District Judye 
CERTIFICATE OF MAILING 
I, the undersigned, do hereby certify that on August 11, 2004, 1 caused to be mailed, 
pursuant to the terms of Rule 7(f)(2) of the Utah Rules of Civil Procedure, a tiue and correct 
copy of the proposed ORDER GRANTING DEFENDANT'S MOTION FOR 
SUMMARY JUDGMENT AND DENYING PLAINTIFF'S MOTION FOR 
SUMMARY JUDGMENT by U S Mail, postage picpaid. to the following 
W Andrew McCullough, Esq 
McCullough & Associates, L.L.C 
Attorneys at Law 
6885 South State Stieet, Suite 200 
Mich ale, Utah 84047 
DAI ED this 11th day of August, 2004 
mat & <<v/n 
Secieldiv 
KING & KING 
LAWYERS 
331 NORTH MAIN 
PO BOX 320 
KAYSV LLE UTAH 840J7 
